
 
 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1033
Main Petitioner: Peter Cherbi 
Subject: Calls on the Parliament to seek an effective, transparent and wholly 
independent means of reviewing cases of alleged injustice, caused by actions 
and decisions of the Law Society of Scotland and Faculty of Advocates, 
relating to the regulation of complaints made by members of the public against 
the legal profession, either by giving such powers to the new Scottish Legal 
Complaints Commission or by setting up an independent review commission 
 
Existing Complaints System 
 
At present, the two legal professional bodies (ie the Law Society of Scotland 
and the Faculty of Advocates) play key roles in dealing with complaints about 
lawyers.  The Scottish Legal Services Ombudsman oversees how those 
professional bodies handle complaints (eg the Ombudsman can look into 
whether or not an investigation carried out by one of the professional bodies 
was fair and thorough).  However, the Ombudsman does not deal with the 
initial complaints. 
 
Further information about the current system for dealing with complaints about 
lawyers is set out in the SPICe briefing ‘Legal Profession and Legal Aid 
(Scotland) Bill: Complaints about the Legal Profession’ (April 2006). 
 
Legal Profession and Legal Aid (Scotland) Act 2007 
 
Dissatisfaction with the current complaints system led to calls for change and, 
in March 2006, the Legal Profession and Legal Aid (Scotland) Bill was 
introduced in the Parliament with two main purposes: 
 

• to reform the system for handling complaints against lawyers by the 
creation of a new statutory body called the Scottish Legal Complaints 
Commission (SLCC) 

• to improve the delivery of publicly funded legal assistance 
 
The Bill was passed in December 2006 and, following Royal Assent in 
January 2007, became the Legal Profession and Legal Aid (Scotland) Act 
2007.  In relation to complaints against lawyers, the 2007 Act provides for: 
 

• the setting up of the SLCC – led by a board with a non-lawyer majority 
and a non-lawyer chair.  It will receive complaints about lawyers which 
cannot be resolved at source (although there will be emphasis on 
resolving complaints at source where possible) 

• the division of responsibility for dealing with complaints about lawyers 
between the SLCC and the existing legal professional bodies: 
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− responsibility for handling complaints about ‘inadequate professional 
services’ will rest with the SLCC, taking over from the legal 
professional bodies, the Scottish Legal Services Ombudsman and the 
Scottish Solicitors Discipline Tribunal 

− responsibility for complaints relating to professional discipline will 
remain with the legal professional bodies and the relevant discipline 
tribunals (ie the Scottish Solicitors Discipline Tribunal and the internal 
discipline tribunal of the Faculty of Advocates) 

• the office of the Scottish Legal Services Ombudsman will be abolished 
as a result of the creation of the SLCC 

• the maximum amount of compensation that can be awarded will be 
raised from the current level of £5,000 to £20,000, where a complaint 
about ‘inadequate professional services’ is upheld, in order that the 
SLCC will be able to handle moderate-value negligence claims 

 
Issues debated during the passage of the Bill included the question of 
whether the proposed division of responsibility for dealing with complaints 
about lawyers (between the SLCC and the current legal professional bodies) 
was the best option.  Non-Executive amendments were moved during 
consideration of the Bill which would have made the SLCC responsible for 
dealing with all complaints against lawyers.  However, the relevant 
amendments were not agreed to. 
 
The Scottish Executive has indicated that the SLCC is scheduled to become 
operational by October 2008.  In the meantime, the legal professional bodies 
and Scottish Legal Services Ombudsman continue to carry out their roles 
under the existing (old) system.  The Executive has also indicated that a full 
post-implementation review will take place within three years of the SLCC 
becoming operational. 
 
Historic Complaints 
 
From the information provided in the petition, it would appear that the 
petitioner would like to see the creation of a body with powers to review 
historic complaints about lawyers, even where those historic complaints were 
considered under the existing (old) complaints system, and provide redress 
where appropriate. 
 
It is, at this stage, not wholly clear what approach the SLCC will take to 
historic complaints (ie complaints arising before the SLCC is up and running).  
The website of the Scottish Legal Services Ombudsman (see ‘The Scottish 
Legal Complaints Commission FAQs’) provides some advice for people who 
have a complaint about a lawyer now: 
 

“You should make a complaint to the firm or individual directly and to the 
Law Society of Scotland or Faculty of Advocates if the service provider 
cannot resolve your concerns.  Both of these professional bodies apply 
time limits so you should not delay raising concerns with them.  It is not 
safe to assume that the SLCC will be able to deal with complaints that 
could now be brought to the professional bodies.” 
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This does not necessarily mean that the SLCC will not look at some historic 
complaints.  It is likely that the SLCC will develop guidance for its staff which 
identifies factors relevant to any decision on whether to consider a historic 
complaint (eg whether or not genuinely new evidence has emerged). 
 
Although it is possible that the work of the SLCC might include reviewing 
some complaints which were previously considered by the legal professional 
bodies under the existing (old) system, there would have to be clear grounds 
for doing so (eg a demonstrable failure by a professional body to follow a 
reasonable process).  Otherwise, the actions of the SLCC might well be 
subject to successful challenge through judicial review. 
 
Considering the provisions in the 2007 Act relating to the SLCC, and the 
general reluctance in Scots law to reopen matters decided under previous 
procedures, it seems likely that the SLCC will play a relatively limited role in 
reviewing historic cases.  Even where it does review a historic case, it may not 
be able to provide the redress sought by the complainer.  Overall, it would 
appear that the 2007 Act may not provide for the creation of the type of review 
commission sought by the petitioner. 
 
It may be noted that aggrieved individuals sometimes also have the option, 
both now and following the above changes, of seeking redress through the 
ordinary civil courts.  The courts use standards derived from the law of 
professional negligence, contract law and the law of agency.  There can be 
some instances where an individual’s complaint of injustice is best resolved 
through that route, although raising a case through the civil courts has its own 
difficulties (eg obtaining and paying for legal advice and representation). 
 
 

Frazer McCallum 
Senior Research Specialist 

SPICe Research 
28 August 2007 

 
SPICe research specialists are not able to discuss the content of petitions briefings with 
petitioners or other members of the public.  However if you have any comments on any 
petitions briefing you can email us at spice@scottish.parliament.uk. 
 
Every effort is made to ensure that the information contained in petitions briefings is correct at 
the time of publication.  Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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